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JEANNE T. CAMPBELL (7476) 

Attorney for Defendant 

215 South State St., Suite 900 

Salt Lake City, Utah 84111 

Telephone: (801) 856-9186 

Fax: (801) 665-7724 

  
 

 IN THE THIRD JUDICIAL DISTRICT COURT, SILVER SUMMIT DEPT. 

 SUMMIT COUNTY, STATE OF UTAH 

  
 

STATE OF UTAH,    : MOTION TO QUASH BINDOVER AND 

MEMORANDUM IN SUPPORT 

Plaintiff,   : THEREOF 

 

vs.      :  

 

          : Case No.    

 

Defendant.   : JUDGE  

  
 

 

Defendant,   by and through counsel, Jeanne T. Campbell, hereby move 

this Court to quash the bindover in the above-referenced matter on the grounds that insufficient 

evidence was presented to support a reasonable belief that Mr.  committed the offense of 

forcible sexual abuse at a preliminary hearing held on April 3, 2017, before the Honorable  

   

 ISSUES 

The issue for purposes of this motion is whether the State met its burden at the 

preliminary hearing of proving that Mr.  committed the offense of forcible sexual abuse 

during his interaction with the alleged victim,  on or about August 21, 2017. Specifically, 

Mr.  contends that the State failed to present sufficient evidence at preliminary hearing 
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to support the charge of forcible sexual abuse as ’s testimony did not indicate that Mr. 

 made any skin-to-skin contact or that his actions constituted “indecent liberties” as 

required by Utah Code Ann. § 76-5-404.  (See Preliminary Hearing transcript, Attached as 

Exhibit A). 

 FACTS
1
 

 met Mr.  at the Silver Mountain Athletic Club in Park City, Utah when she 

was there swimming at the pool in late August 2016. (PH, p. 6:14-18)   was sitting in a 

chair next to the pool with another female individual and the three of them began a conversation 

and then made arrangements to go to dinner together at the Fuego restaurant which was located 

near the gym in Park City. (PH, p. 8:5-19)  They made plans to meet in the lobby of the gym after 

 showered and changed. At some point prior to meeting in the lobby, she received a phone 

call from  indicating that it would just be the two of them going to dinner. (PH, p. 9: 1-

4)  According to , she had no concerns at that time going to dinner with  despite 

having just met, because she originally thought he was “gay” , he was “Puerto Rican” (where she 

had lived for a period of time), and assumed they would become friends. (PH, p. 9: 16-25; p. 10: 

1-6)   and . left the gym in ’s car and headed to Fuego but  suggested 

they go to the restaurant in the Marriott Hotel instead. The Marriott was located about a half a 

block away from the gym, within walking distance. (PH, p. 11: 5-13)  Nevertheless, they took 

’s vehicle and headed to the restaurant, the Timbers. However, before going to Timbers, they 

stopped at  apartment so he could go in and get his wallet.  While at his apartment, 

                                                 
1
 The facts contained herein are taken from the preliminary hearing testimony of  

 and Detective  
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 asked . to pour them some wine, light some candles and help him pick out a shirt 

but, according to ., she told him she wanted to “go to dinner and get to know him better” so 

they left. (PH, p. 42: 7-21). Once at the restaurant, they sat in a booth, ordered food and a bottle 

of wine.  states at some point while seated next to each other in the booth,  made the 

statement “You’re very beautiful, there’s no way you’re single”, to which  responded by 

telling him that he was making her feel uncomfortable. (PH, p. 12:15-20)  According to ., 

while seated in the booth,  “leaned in and pinched” her on the buttock on the right side 

of her body (PH, p. 14: 10-15) and that she did not give  permission or consent to touch 

her buttock and she subsequently got up, went to the restroom, and left. (PH, p. 15: 8-15)  After 

leaving the restaurant, she received a call from Officer  and she reported the incident and, 

upon questioning by the officer, indicated that  had pinched her buttock. (PH, p. 16: 1-3) 

  Mr.  was subsequently charged by Information with two counts of forcible sexual 

abuse, second degree felonies, only one of which involves . as the alleged victim.  A 

preliminary hearing was held on April 3, 2017 before the Honorable   wherein Mr. 

 was bound over for trial.    

 LEGAL ARGUMENT 

“[T]o prevail at a preliminary hearing, the prosecution must still produce ‘believable 

evidence of all the elements of the crime charged,’ State v. Emmett, 839 P.2d 781, 784 (Utah 

1992) (quoting State v. Smith, 675 P.2d 521, 524 (Utah 1983)), just as it would have to do to 

survive a motion for a directed verdict.  However, unlike a motion for a directed verdict, this 

evidence need not be capable of supporting a finding of guilt beyond a reasonable doubt.”  State 

v. Clark, 20 P.3d 300, 305 (Utah 2001).  Thus, the state “must present sufficient evidence to 
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support a reasonable belief that an offense has been committed and that the defendant committed 

it.”  Id. at 306.  

The State did not present sufficient evidence to support the charge of forcible sexual 

abuse.  Utah Code Ann. § 76-5-404 provides:  

A person commits forcible sexual abuse if the victim is 14 years of age or older 

and, under circumstances not amounting to rape, object rape, sodomy, or 

attempted rape or sodomy, the actor touches the anus, buttocks, or any part of the 

genitals of another, or touches the breast of a female, or otherwise takes indecent 

liberties with another, or causes another to take indecent liberties with the actor or 

another, with intent to cause substantial emotional or bodily pain to any person or 

with the intent to arouse or gratify the sexual desire of any person, without the 

consent of the other, regardless of the sex of any participant. 

  

Because there was no testimony that Mr.  touched  under her clothing, 

presumable the State relies on the indecent liberties prong of the forcible abuse statute, 

asserting that Mr.  took indecent liberties with  by grabbing or pinching her 

buttock.  Mr.  contends that the State did not present sufficient evidence to 

support the charge in this matter because his behavior does not constitute the taking of 

indecent liberties.   Utah courts have emphasized that a restrictive interpretation is 

important when evaluating the language of the forcible sexual abuse statute.  See State v. 

Jacobs, 2006 UT App 356, ¶9.  The Jacobs court explained: “On the one hand, there is a 

need to give effect to the legislative intent and penalize sexual abuse, a concept which, in 

all its possible forms, is extremely difficult to define.  On the other hand there is a need to 

define the prohibited conduct with precision in order to avoid unconstitutional vagueness 

and chilling of protected conduct, and to avoid attaching the weight of criminal 

culpability to innocent or innocuous (but possible indecorous) behavior.”  Id. (quoting 
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took  willingly in her vehicle to his apartment where he asked her to 

light candles and pour some wine for them.  then left his apartment and went with 

Mr.  to a restaurant where, according to the investigating officer, gave him a kiss. 

Once at the restaurant, both Mr.  and  sat at a booth together, ordered dinner 

and a bottle of wine and then, according to ., Mr.  made some comments 

about having sexual intercourse with her that made her feel uncomfortable. At this point, 

. states that Mr.  grabbed or pinched her right buttock and this occurred 

without her permission. However, . did not, at any point, tell Mr.  she didn’t 

want to go to his apartment with him, did not say she didn’t want to go to the restaurant 

with him and when he supposedly pinched her buttock, did not tell him not to touch her, 

did not tell him to leave her alone or make any statements to that effect.  In fact,  did 

not report any physical contact between herself and Mr.  to the staff at the 

restaurant nor did she report this to police authorities. It wasn’t until after the authorities 

contacted her and specifically asked her if Mr.  had touched her, that she then 

reported he had pinched her on her buttock and that the touching was unwanted. She did 

not state there was any skin-to-skin contact at any time between the parties 

Mr.  behavior did not constitute indecent liberties.  He and  were 

roughly the same age and, by all accounts, all of the interactions between them were 

consensual up until the time wherein Mr.  allegedly pinched her buttock. 

However, at no time did  indicate to Mr.  that she wasn’t interested in being 

with him, at no time did she tell him to stop talking to her, to not touch her or otherwise 

show him that his actions were unwanted.  Mr.  did not detain her against her 
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will, there was no skin to skin contact, and the "pinching”, or physical encounter was very 

brief.   Compare Peters, 796 P.2d at 711-712 (finding indecent liberties where defendant, 

a stranger to victim, lured seventeen year old girl into abandoned house, detained her 

against her will for 20 minutes, threatened to rape her, and touched her breast while she 

pleaded for him to release her).  The behavior in this case does not come close to the type 

of conduct proscribed by the statute and outlined in Peters and certainly not the kind of 

behavior that warrants criminal sanctions at the second degree felony level.   

 

 CONCLUSION 

Mr.  should not be made to stand trial on the first count in this matter because the 

State has not provided a quantum of evidence in the form of facts or reasonable inferences taken 

from those facts to support each and every element of forcible sexual abuse.   The State has failed to 

present sufficient evidence that Mr.  took indecent liberties with the alleged victim.  In this 

case it is clear that the State has not met its burden and that forcing Mr.  to stand trial as he 

is currently charged would be groundless.  Defendant respectfully requests that this Court exercise its 

crucial gatekeeping function, and quash the felony bindover in this matter.  

RESPECTFULLY SUBMITTED this 8th day of August, 2017.  

 

__/s/ Jeanne T. Campbell_____ 

Jeanne T. Campbell 

Attorney for Mr.  
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CERTIFICATE OF SERVICE 

 I hereby state that I served the attached MOTION TO QUASH THE BINDOVER OF 

THE DEFENDANT upon the parties listed below by E-filing, E-mail Transmission, Facsimile 

Transmission and/or by placing a true and correct copy thereof in an envelope addressed to the 

following: 

Third Judicial District Court, Silver Summit 

Judge Holmberg 

Via E-filing 

 

Summit County Attorney’s Office 

Attn: Joy Natale 

Via E-filing 

 

 

 

   ___/s/ Jeanne T. Campbell_______________ 

 

 

 

 

MAILED/DELIVERED a copy of the foregoing Motion to the Office of the Salt Lake County 

District Attorney, 111 East Broadway, Suite 400, Salt Lake City, Utah 84111 this        day of 

September, 2008. 

____________________________________
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